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DESCRIPTION OF DECISION 

 

Preliminary Objection in the nature of a demurrer to Defendant’s counterclaim for an award of 

counsel fees is granted where, pursuant to 42 Pa.C.S.A. §2503, an award of counsel fees is properly imposed 

at the conclusion of the underlying action. 

 



IN THE COURT OF COMMON PLEAS OF NORTHAMPTON COUNTY, PENNSYLVANIA 

CIVIL DIVISION-LAW 

 

 

JOHN A. FIOROT, JR., and    : 

STEVEN FIOROT, Executors of   : 

the Estate OF JOHN A. FIOROT,   : No. 1996-C-8889 

SR., deceased,      : 

Plaintiffs  : 

: 

: 

v.      : 

: 

: 

BRIAN K. GOLD,      : 

Defendant   : 

 

 

ORDER OF COURT 

 

AND NOW, this  day of May, 1997, Plaintiffs’ Preliminary 

Objections to Defendant’s Counterclaim are hereby GRANTED.   

 

STATEMENT OF REASONS 

 

 

1. Plaintiffs have filed a preliminary objection in the nature of a 

demurrer to Defendant’s counterclaim, alleging that, based upon the 

allegations contained in the Defendant’s counterclaim, Defendant is not 

entitled to an award of counsel fees.  42 Pa.C.S.A. §2503 provides in 

pertinent part that:  

The following participants shall be entitled to a 

reasonable counsel fee as part of the taxable costs 

of the matter: 

. . .  

(9) Any participant who is awarded counsel fees 

because the conduct of another party in commencing 

the matter or otherwise was arbitrary, vexatious or 

in bad faith. 

 

42 Pa.C.S.A. §2503 (emphasis added).  Because the statute provides that 

counsel fees shall be provided “as part of the taxable costs of the matter,” 

it is clear that such counsel costs are properly imposed at the conclusion of 

the underlying matter.  
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2. Moreover, in Shevchik v. Zwergel, 8 D.&C.4th 66 (1990), the 

Court of Common Pleas of Westmoreland County held that a claim asserted 

pursuant to 42 Pa.C.S.A. §2503 is appropriately raised at the conclusion of 

the underlying action so that the claimant may “utiliz[e] the record and 

history in the underlying action as a basis to support the claim.”  Id. at 

67.  As the Court stated in that case, such matters are best decided by the 

Court upon petition at the conclusion of the case, because “[t]o hold 

otherwise would raise an ancillary matter in every litigation that would 

serve only to complicate the issues.”  Id.; See also, Seghetti v. Heritage 

Resorts of Gettysburg, 19 D.& C.4th 218 (1993); Ferro v. Ferro, 20 D.&.C. 4th 

573 (1992).  We agree with the Court’s holding in Zwergel.  Therefore, we 

find that Plaintiffs’ motion to strike Defendant’s claim for counsel fees 

from the New Matter must be granted without prejudice to the Defendant, so 

that the same may be raised by petition following the conclusion of the 

underlying action. 

 

BY THE COURT: 

 

 

 

 

_____________________________ 

F.P. KIMBERLY McFADDEN, Judge  
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The following was not filed - saved just in case. . . .  

We disagree.  A demurrer, which challenges the legal sufficiency of a 

pleading, is properly brought pursuant to Pa.R.C.P. 1028(a)(4).  A 

preliminary objection in the nature of a demurrer will only be sustained when 

it appears with certainty that the law permits no recovery.  City of 

Philadelphia v. Buck, 587 A.2d 875 (Pa. Cmwlth. 1991).  In the instant case, 

we find that at this stage of the proceedings, Defendant has presented 

sufficient facts to support an award for counsel fees pursuant to 42 

Pa.C.S.A. §2503(9).  Therefore, Plaintiffs’ preliminary objection in the 

nature of a demurrer regarding Defendants’ claim for counsel fees must be 

denied.  

 

2. Moreover, we reject Plaintiffs’ argument that an award of 

counsel fees in this case is barred by the Economic Loss Doctrine.  The 

Economic Loss Doctrine bars recovery in tort actions for strictly economic 

loss.  However, the Defendant’s claim for counsel fees in this case is not 

grounded on any negligence action, but rather the conduct of the Plaintiffs.  

Thus, we find that the claim for counsel fees must not be stricken on the 

basis of the Economic Loss Doctrine.   

 

 

BY THE COURT: 

 

 

 

 

___________________________ 

F.P. KIMBERLY McFADDEN, Judge 

 


